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MINUTES
Board of Zoning Appeals
Meeting
5:30 PM - Thursday, May 6, 2021
Council Room
The Board of Zoning Appeals of the City of Derby was called to order on Thursday, May 6,
2021, at 5:30 PM, in the Council Room, with the following members present:
PRESENT:

Jessica Rhein
Chris Voth
Patrick Baer
Rick Coleman
Mitch Mencacci

ABSENT:

1

CALL MEETING TO ORDER
Meeting was called to order at 5:30 p.m.

2

ROLL CALL

3

CONSIDERATION OF MINUTES
a)

Adoption of Minutes
Patrick Baer moved, seconded by Jessica Rhein, to approve the regular
meeting minutes of April 22, 2021, as presented.
RESULT:
MOVER:
SECONDER:
AYES:
ABSTAINED:
ABSENT:

Carried
Patrick Baer
Jessica Rhein
Jessica Rhein, Chris Voth, and Patrick Baer
Rick Coleman and Mitch Mencacci
Mark Tillison and Joe Waugh

4

PUBLIC FORUM

5

NEW BUSINESS
a)

Exception: Wall Signage for Menards

BACKGROUND:
Legal Description:
• Lot 1, Block A, Menards Derby Addition.
General Location:
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• South of Patriot Ave. and west of Buckner St. (location map attached).
Applicant:
• Property Owner: Menard, Inc.
• Agent: Tyler Edwards, Real Estate Representative, Menard, Inc.
Reason for Request:
• Facilitate the construction of a Menards home improvement store.
Background Information:
• On September 13, 2012, the Board approved a Variance to exceed the
maximum square footage of wall area permitted for the use of wall signs in
the B-5 “Restricted Commercial, Warehousing and Limited Manufacturing
District” for Menards.
• Approval of the Variance was subject to Menards submitting an application
for a building permit within 180 days of approval of the Variance.
• The Board granted numerous extensions of the Variance deadline, but
ultimately the Variance expired on October 17, 2018.
• The applicant is now ready to proceed with the project and submitted a
new application for the Variance.
• In reviewing the application, staff determined that the Zoning Regulations
specifically provide for an Exception for proposed signs that do not satisfy
all requirements of the regulations.
o While a variance is a legal method of granting relief from the Zoning
Regulation's size limitation on wall signage, staff determined that
the Exception process is a more appropriate method for considering
the request.
• The B-5 Zoning District permits wall signage to cover 30 percent of the
aggregate wall area upon which the signage is installed, or 400 square
feet, whichever is less.
• The applicant's prototypical sign design is illustrated in the attached
elevation drawing and includes a total of 642.5 square feet of wall signage,
representing 3.89% of the 16,500 square foot north-facing wall.
• An Exception is requested for the proposed wall signage to exceed the
maximum allowable size of 400 square feet.
LEGAL CONSIDERATIONS:
• The Board is authorized to grant an Exception to the sign regulations in
accordance with the standards established by state law and described in
Sections 708 and 1004 of the Zoning Regulations.
• The request for an Exception requires a public hearing.
o Notice of the public hearing was published in the Derby Informer on
April 14, 2021.
o Notice of the public hearing was mailed to property owners within
200 feet of the property on April 9, 2021.
o A sign advertising the public hearing was posted on-site on April 12,
2021.
o The certified ownership list is on file at City Hall.
• At the time this report was prepared, staff had been contacted by two
citizens. One citizen expressed opposition to a tall LED sign, which is not
proposed by the applicant. One citizen expressed support for the project.
o Any testimony provided during the public hearing should be
considered by the Board in making a determination.
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•

•

•

o Any correspondence received by staff subsequent to preparation of
this report will be provided at the meeting.
Approval of an Exception requires adoption of a resolution.
o A draft resolution has been prepared by staff based upon the
consideration of each finding as presented in this report. The draft
resolution is attached.
o The Board may instruct staff to modify the resolution as necessary
to reflect the findings of the Board.
Sections 708 and 1004 of the Zoning Regulations provide the standards
for the development of findings of fact which act to support the Board’s
actions. The Board may grant an Exception when it makes specific written
findings of fact, based upon the particular evidence presented to it at the
hearing, which support the standards. The standards which must be
considered are listed below with staff’s considerations included.
The decision of the Board is final and does not require any further action.

FINDINGS OF FACT:
1. A literal application of the Zoning Regulations would create a particular
hardship for the sign applicant, and the hardship caused does not apply
generally to the City.
o The Zoning Regulations have a strict size limitation on wall signage
regardless of the size of the wall. The applicant's building has a
16,500 square foot north facing wall, and limiting wall signage on
this wall to 400 square feet will create hardship for the applicant by
not allowing signage that has sufficient visibility from the street.
The hardship is not generally applicable, as the applicant is
proposing to build a much larger building than is typically
constructed in the City.
2. Granting the Exception would not be materially detrimental to the property
owners in the vicinity.
o The proposed wall signage will face to the north. Properties to the
north are zoned for non-residential uses and will be developed in a
pattern similar to the proposed Menards. The nearest residential
properties from which the signage will be visible are located to the
east, across Buckner St., and will not have a direct view of the
proposed wall signage.
3. Granting the Exception would not be contrary to the general objectives of
the Zoning Regulations and any approved site plan.
o The Planning Commission approved the site plans for the proposed
Menards on August 16, 2012. The Planning Commission
considered the aggregate size of the proposed signs in relationship
to the total square footage of the wall face. The Commission
determined that the increased square footage of signs proposed on
the north wall would not have an adverse effect on the adjacent
properties, and due to the size of the building, the total surface area
of the signs would be far less than the typical standard limiting wall
signage to no more than 30 percent of the overall wall area.
Although the Planning Commission does not have the authority to
approve the proposed wall signage, the Planning Commission
made a recommendation to the Board of Zoning Appeals to allow
the proposed wall signs to exceed the 400 square feet restriction.
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4. The Board may attach additional conditions necessary to carry out the
spirit and intent of the Zoning Regulations.
o Based on the preceding findings, staff recommends that the Board
grant an Exception from Section 707.C.2.f. of the Zoning
Regulations to allow the total surface area of all wall signs to
exceed 400 square feet on the north wall of a proposed Menards
store in the B-5 “Restricted Commercial, Warehousing and Limited
Manufacturing District” subject to following conditions.
i. The wall signage shall generally conform to the approved
elevation drawing.
ii. An application for a building permit for the building upon
which the wall signage will be installed shall be submitted
within 180 days of approval of the Exception.
iii. A separate sign permit application shall be submitted and
approved prior to installation of the wall signage.
iv. The Exception shall comply with all other applicable zoning
and building code requirements of the City.
v. Any additional requirements of the Board.
RECOMMENDED MOTION
• Adopt a resolution granting an Exception from Section 707.C.2.f. of the
Zoning Regulations to allow the total surface area of all wall signs to
exceed 400 square feet on the north wall of a proposed Menards store in
the B-5 “Restricted Commercial, Warehousing and Limited Manufacturing
District”, subject to conditions, staff comments, and discussion.
PUBLIC HEARING OPENED
Board Member Rhein opened the public hearing and determined that a quorum
was present and asked if proper notice had been given.
Scott Knebel, City Planner, confirmed that proper notice had been given in
accordance with State law.
Rhein asked commissioners to report any ex parte communications. None
reported.
Knebel presented staff report.
Rhein called for those who signed up to speak.
Josh Price, 206 E Buckthorne, asked if the proposed sign is a different size and
location.
Knebel responded the proposed sign is a wall sign and is different than the
ground sign that was requested in 2012 and not approved.
PUBLIC HEARING CLOSED
Board Members discussed each finding of fact briefly and determined they
agreed with staff comments.
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Chris Voth moved, seconded by Rick Coleman, Adopt a resolution granting
an Exception from Section 707.C.2.f. of the Zoning Regulations to allow the
total surface area of all wall signs to exceed 400 square feet on the north
wall of a proposed Menards store in the B-5 “Restricted Commercial,
Warehousing and Limited Manufacturing District”, subject to conditions,
staff comments, and discussion.
RESULT:
MOVER:
SECONDER:
AYES:
ABSTAINED:

b)

Carried
Chris Voth
Rick Coleman
Jessica Rhein, Mark Tillison, Chris Voth, and Joe Waugh
Patrick Baer

Election of Officers
BACKGROUND:
• The Board of Zoning Appeals by-laws require the election of a
Chairperson and Vice-Chairperson at the first regular meeting in May of
each Year.
• The Chairperson and Vice-Chairperson must be members of the Board of
Zoning Appeals.
• The by-laws designate the City Planner as ex officio Secretary; therefore,
an election for Secretary is not required.
POLICY IMPLICATIONS:
• The process for election of the Chairperson and Vice-Chairperson should
be as follows:
o The floor is opened for nominations. Nominations (with seconds)
are received. The floor is closed, and nominees are then voted on
publicly.
o A majority vote of the board members present and voting is
required to elect the officers.
o Officers take office at the next regular meeting.
RECOMMENDED MOTION
• Conduct an election for Chairperson and Vice-Chairperson of the Board of
Zoning Appeals.
Jessica Rhein moved, seconded by Mitch Mencacci, Conduct an election
for Chairperson and Vice-Chairperson of the Board of Zoning Appeals.
RESULT:
MOVER:
SECONDER:
AYES:

Carried
Jessica Rhein
Mitch Mencacci
Jessica Rhein, Chris Voth, Patrick Baer, Rick Coleman, and Mitch Mencacci

Rhein nominated Pat Baer to be Chair for the 2021/2022 term.
Baer accepted the nomination and thanked Jessica for serving as Chair and
wished her good luck on future endeavors.
Baer nominated Chris Voth to be Vice-Char for the 2021/2022 term.
Voth accepted the nomination.

6

ANNOUNCEMENTS
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a)
Knebel announced that no meetings are scheduled for June. July 1st will be
the next scheduled meeting.

7

ADJOURNMENT
a)

Rick Coleman moved, seconded by Mitch Mencacci, Meeting was
adjourned at 5:55 p.m.
RESULT:
MOVER:
SECONDER:
AYES:

Carried
Rick Coleman
Mitch Mencacci
Jessica Rhein, Chris Voth, Patrick Baer, Rick Coleman, and Mitch Mencacci

Stephanie Cox, Recording Secretary

Jessica Rhein, Chair
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New Business Item

Subject:
Meeting:
Presented by:

Variance: Cargo Container for Remediation Equipment on Part of Lot 2, Block
1, Replat of Part of Tanglewood Addition
Board of Zoning Appeals - 01 Jul 2021
Everett Haynes, Assistant City Planner

BACKGROUND:
General Location: 615 N. Rock Rd. (location map attached)
Applicant/Agent:
• Applicant: D. Gerk Enterprises, Property Owner
• Agents: Melisa McElwee & Tim Pace, GreenField Contractors Inc.
Reason for Request:
• Allow a cargo container for contaminated groundwater remediation equipment.
Background Information:
• The subject property was formerly the site of a convenience store and fuel station. The
variance request is to allow a 8.5 ft. high x 8 ft. wide x 15 ft. long cargo container within the 35
ft. front setback. The container will contain equipment for remediation of contaminated
groundwater. The proposed location is near the southeast corner of the site, behind the
existing retaining wall and landscaping along Rock Rd. A site plan and aerial images are
attached.
o In order to remediate the contaminated groundwater, equipment is required onsite. The
remediation process is estimated to take six to eight years.
o The Remedial Design Plan indicates that three 12,000 gallon underground storage
tanks and lines were originally installed in 1983 and removed in September 1999.
Contamination was originally discovered onsite during the removal of the tanks.
o Between 2000 and 2019, monitoring wells and samples indicated that the contamination
extends from the northwest portion of the site to wells located more than 1,800 ft.
southwest of the site, presenting safety concerns for adjacent properties, utilities,
aquifers, and water bodies.
o The Kansas Department of Health and Environment (KDHE) authorized the
implementation of the Remedial Design Plan in 2019 and is funding the project.
o Remediation of contaminated groundwater and soil is a multi-step process.
▪ Contaminated soil was excavated and relocated to a landfarm in April 2021.
Wells and lines were installed in the excavated trenches and the trenches were
backfilled with permeable material.
▪ The lines and wells will convey soil vapors to the proposed cargo container
where equipment will remove contaminants and disperse them as vapors.
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Remediation equipment housed in the cargo container will include a vacuum
blower, an air compressor, distribution manifolds, and other necessary
equipment.
The cargo container as proposed requires a variance from Articles 409.E.2.a, 600.C.1, and
601.A.11.b of the Zoning Regulations.
o Article 409.E.2.a: The minimum required front yard in the B-3 district is 35 ft. The
proposed cargo container will encroach into the 35 ft. required front yard.
o Article 600.C.1: Requires accessory structures and uses to maintain the same side and
front yard setbacks required for the principal structure. The proposed cargo container is
considered an accessory structure and will encroach into the required 35 ft. front
setback.
o Article 601.A.11.b: Portable containers are permitted in any zoning district but limited to
the temporary storage of construction debris. The proposed cargo container will
effectively be a quasi-permanent accessory structure on the property.
The applicant's narrative and photos of the proposed cargo container are attached for
reference.
▪

•

•

LEGAL CONSIDERATIONS:
• The Board is authorized to grant a variance to allow a cargo container in a front yard setback,
in accordance with the standards established by state law and described in Section 1003.C of
the Zoning Regulations.
• The request for a variance of the Zoning Regulations requires a public hearing:
o Notice of the public hearing was published in the Derby Informer on June 9, 2021.
o In accordance with Kansas law, notice of the public hearing was sent to property
owners within 200 ft. of the subject property on June 4, 2021.
o A sign advertising the public hearing was posted onsite on June 4, 2021.
o The certified ownership list is on file at City Hall.
• At the time of this writing, staff has not received any responses or inquiries regarding the
variance.
o Any testimony provided during the public hearing should be considered by the Board in
making a determination.
• Approval of a variance requires adoption of a resolution.
o A draft resolution has been prepared by staff based on the consideration of each finding
as presented in this report. The draft resolution is attached.
o The Board may instruct staff to modify the resolution as necessary to reflect the findings
of the Board.
• The decision of the BZA is final and does not require any further action.
POLICY IMPLICATIONS:
FINDINGS OF FACT
• The Board is authorized to grant variances from the terms of the Zoning Regulations in specific
cases which will not be contrary to the public interest and where, due to special conditions, a
literal enforcement of the provision of the regulations, in an individual case, results in
unnecessary hardship, and provided that the spirit of the regulations shall be observed, public
safety and welfare secured, and substantial justice done.
• State law establishes, and Section 1003.C of the Zoning Regulations includes standards for
the development of findings of fact which act to support the Board's actions. The Board may
grant a variance upon making specific written findings of fact based upon the particular
evidence presented to it at the hearing that all the standards required by state law have been
met.

Page 10 of 23

•

The standards which must be considered for a variance are listed below with staff
considerations of each of the findings included.
Finding A): That the variance requested arises from such condition which is unique to the property in
question and which is not ordinarily found in the same zone or district, and is not created by an action
or actions of the property owner or the applicant:
• The presence of contaminated groundwater is a condition unique to the subject property and
affects surrounding properties. Contamination was not caused by the current property owner,
who acquired the property in October 1999, following removal of the tanks.
• Contaminated sites are not ordinarily found in the B-3 district or any district. Contaminated
sites are typically present on sites where a previous use was the cause of the contamination. .
• KDHE requires the remediation of contaminated groundwater and is funding the project.
Finding B): That the granting of the variance will not adversely affect the rights of adjacent property
owners or residents:
• Granting the variance will benefit adjacent property owners and the environment by
remediating contaminated groundwater. The adjacent bank has a history of petroleum vapors
leeching into the basement, at times requiring evacuation of the facility.
• Cargo containers are typically not permitted as long-term or permanent structures on a
commercial property. However, due to the unique circumstances, the requested cargo
container is necessary to remediate the contaminated groundwater, which will positively affect
adjacent properties and owners.
Finding C): That strict application of the provisions of the Zoning Regulations of which the variance is
requested will constitute unnecessary hardship upon the property owner represented in the
application:
• Denying the variance would delay the remediation project and require the cargo container and
equipment to be located at an alternate location. The proposed location of the container is
likely less impactful than other locations on the site.
• An alternate location would require reconstruction of the trenches lines and wells that are
already installed. The applicant was advised to delay the the trench and well work until the
required variance was approved, but chose to proceed at their own risk.
Finding D): That the variance will not adversely affect the public health, safety, morals, order,
convenience, prosperity, or general welfare.
• The cargo container and the remediation equipment housed inside will improve the health,
safety, and welfare of the public and the environment by remediating contaminated
groundwater.
• The cargo container's encroachment into the required 35 ft. front yard setback will not
encroach into a required vision triangle.
• The existing landscaping and retaining wall will provide some screening of the cargo container
from Rock Rd. and to the south. The applicant has indicated that container plants will be
placed along the north and west sides of the container to provide additional screening.
• The container will muffle most noise generated by the equipment therein, reducing possible
noise concerns. The vacuum blower includes an integral silencer and an exhaust muffler. The
compressor also has integral silencers and mufflers on the intake and bleed lines. The
applicant has indicated the system is difficult to hear 10 ft. from the container.
• No exterior lighting will be mounted on the container.
Finding E): That granting of the variance will not be opposed to the general spirit and intent of the
Zoning Regulations.
• The expressed intent of the Zoning Regulations is to promote the public health, safety, morals,
comfort, and general welfare and to protect and conserve natural resources. Approval of the
requested variance is consistent with the intent and goals of the regulations by facilitating the
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•

remediation of groundwater contaminants which will preserve the health and safety of the
public and the environment.
The existing retaining wall and landscaping along with the proposed planters will provide some
screening from Rock Rd. The top portion of the cargo container may be visible but will have
minimal visual impact.

Staff Recommendation: Staff recommends approval of the variance to allow a cargo container
within the 35 ft. front setback, with the following conditions:
• The site shall be developed in accordance with the approved site plan, elevation drawing, and
sample photos and shall be inspected and approved for conformance with the requirements of
the Variance prior to commencing operation.
• A landscape plan shall be submitted for the containerized plants on the north and west sides of
container. The containerized plants shall be installed in accordance with the approved
landscape plan prior to commencing operations and existing and new landscaping shall be
properly maintained. If plants become diseased, die, and/or removed, the applicant is required
to replace with the same species or a substitute species as approved by City staff.
• The cargo container shall be removed upon the completion of the remediation project.
• The cargo container shall be properly maintained and any damage shall be remediated by the
applicant.
• Any possible expansion of the cargo container or deviation from the Board's original approval
shall require additional review and approval by the Board of Zoning Appeals.
• The Variance shall comply with all other applicable zoning and building code requirements of
the City.
RECOMMENDED MOTION:
• Approve a variance to allow a cargo container for groundwater remediation equipment within a
35 ft. front setback on Part of Lot 2, Block 1, Replat of Part of Tanglewood Addition, subject to
specific conditions.
ATTACHMENTS:
Location Map
Site Plan
Aerial Images
Applicant's Narrative
Cargo Container Elevations and Layout
Cargo Container Photos
BZA2021VAR02_DRAFT Resolution_615 N Rock Rd. Cargo Container
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Location Map
615 N. Rock Rd.
Variance: Cargo Container for Groundwater Remediation
Equipment

Derby High
School

Derby Public
Library

Subject Site
City Hall

Citizens
Bank

Planet
Fitness
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Written Statement for the
Application for Variance from Zoning Regulations
615 N. Rock Rd, Derby, KS

Per Part 7 of the Variance from Zoning Regulations Application and in accordance with Section
1003.A of the zoning regulations, GreenFie|d
Contractors, Inc. submits the following written
statement:

a. Regulations appear to prevent the long-term placement of cargo containers in the City of
Derby.
b. The characteristics of the property, its intended use, and the need to remediate the
contaminated groundwater prevents compliance with the regulations
c. The reduction of the minimum requirements of the regulations necessary would be to allow
the use of a cargo container to house the remediation equipment required to address the
contaminated groundwater.
d. The particular hardship(s) which would result if the non-varied requirements of the
regulations were applied to the subject property include the health risk at the adjacent
bank. The bank has had petroleum vapors in the building and the sump pump has discharged
gasoline in the drive through area. Also, if left untreated the petroleum impacted groundwater
has the potential to affect additional properties down gradient of the subject property.
e. Section not applicable.
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Passed: 07/01/2021
RESOLUTION NO. BZA2021VAR02
A RESOLUTION OF THE BOARD OF ZONING APPEALS OF THE
CITY OF DERBY, KANSAS FINDING THE ADVISABILITY OF, AND
GRANTING A VARIANCE TO SECTIONS 409.E.2.a, 600.C.1, AND
601.A.11.b OF THE ZONING REGULATIONS ON THE NORTH 575 FEET
OF PART OF LOT 2, BLOCK 1, REPLAT OF PART OF TANGLEWOOD
ADDITION, DERBY, SEDGWICK COUNTY, KANSAS.
WHEREAS, pursuant to authority granted by K.S.A. 12-759 et seq., the City of Derby,
Kansas (“City”) has adopted Zoning Regulations which include provisions for the granting of
Variances and Exceptions; and
WHEREAS, the City’s zoning regulations provide the City’s Board of Zoning Appeals
(“Board”) authority to hear and decide upon applications for Variances from the specific terms of
the Zoning Regulations; and
WHEREAS, D. Gerk Enterprises, LLC (“Applicant”), has applied for a Variance
seeking relief from application of Sections 409.E.2.a, 600.C.1, and 601.A.11.b of the Zoning
Regulations in order to grant a Variance to permit a cargo container to house contaminated
groundwater remediation equipment within the required 35 ft. front yard setback, on property
described as:
Part of Lot 2, Block 1, Replat of part of Tanglewood Addition, Derby, Sedgwick County,
Kansas, described as: Commencing at the Southeast corner thereof; thence north, along the
East line of said Lot 2, 175 feet; thence northeasterly, along the Easterly line of said lot 2,
33.59 feet for a place of beginning; thence west, parallel with the East 175 feet of the South
line of said Lot 2, 144.98 feet; thence north, parallel with the South 175 feet on the East
line of said Lot 2, 130 feet; thence east, parallel with the East 175 feet of the South line of
said Lot 2, 155 feet to the East line of said Lot 2; thence south, along the East line of said
Lot 2, 63.20 feet; thence southwesterly, along the Easterly line of said Lots, to the place of
beginning; and

WHEREAS, on July 1, 2021, and in compliance with K.S.A. 12-759 et seq., the Board
held the required public hearing to consider the above-described application for relief from strict
application of Sections 409.E.2.a, 600.C.1, and 601.A.11.b of the Zoning Regulations; and
WHEREFORE, having heard all persons interested in such application and being fully
advised in the premises, the Board makes the following specific findings based upon standards
provided in K.S.A.12-759 and subsections 409.E.2.a, 600.C.1, and 601.A.11.b of the zoning
regulations:
a) The presence of contaminated groundwater is unique to the subject site and requires
remediation by the Kansas Department of Health and Environment.
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b) The cargo container and the equipment house therein will benefit adjacent property
owners and the environment by remediating contaminated groundwater and mitigating
health and safety hazards.
c) Strict applications of the provisions of the Zoning Regulations of which the variance
is requested would constitute unnecessary hardship upon the property owner by
requiring the relocation of newly installed lines and wells.
d) The requested variance will improve the health, safety, order, convenience,
prosperity, and general welfare of the public and environment by remediating
contaminated groundwater. The container will not encroach into a vision triangle. The
existing retaining wall, landscaping, and proposed planters will provide screening
around the cargo container.
e) The expressed intent of the Zoning Regulations is to promote the public’s health, safety,
morals, comfort and general welfare and to protect and conserve natural resources. The
requested variance is consistent with the intent and goals of the Zoning Regulations by
facilitating the remediation of contaminants which threaten the goals of the Zoning
Regulation.
WHEREAS, the Board has authority to attach conditions upon the premises and/or the
applicant benefitted by a Variance as may be necessary to comply with the standards of subsection
1003.C of the Zoning Regulations, to reduce or minimize any potentially injurious effect of such
Variance upon other properties in the neighborhood, and/or to carry out the general purpose and
intent of the zoning regulations;
NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Appeals of the City
of Derby, Kansas, that:
Section 1.
Grant. The Board does hereby grant the requested Variance applying relief
from Sections 409.E.2.a, 600.C.1, and 601.A.11.b. of the Zoning Regulations to permit a cargo
container within the required 30 ft. front yard setback on Part of Lot 2, Block 1, Replat of Part of
Tanglewood Addition, Derby, Sedgwick County, Kansas, contingent upon the performance and
observance of the following conditions:
1. The site shall be developed in accordance with the approved site plan, elevation drawing, and
sample photos and shall be inspected and approved for conformance with the requirements of
the Variance prior to commencing operation.

2. A landscape plan shall be submitted for the containerized plants on the north and west
sides of container. The containerized plants shall be installed in accordance with the
approved landscape plan prior commencing operations and existing and new
landscaping shall be properly maintained. If plants become diseased, die, and/or
removed, the applicant is required to replace with the same species or a substitute
species as approved by City staff.
3. The cargo container shall be removed upon the completion of the remediation project.
4. The cargo container shall be properly maintained and any damage must be remediated
by the applicant.
2
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5. Any possible expansion of the cargo container or deviation from the Board's original
approval shall require additional review and approval by the Board of Zoning Appeals.
6. The Variance shall comply with all other applicable zoning and building code requirements of
the City.

Section 2.
Period of Validity. The Variance shall lapse and become ineffective after
December 28, 2021, if the conditions of Section 1 herein are not met unless an extension is granted
by the Board. In addition to the enforcement provisions established by the Zoning Regulations and
the Code of the City of Derby, the Zoning Administrator may declare the Variance null and void
upon issuance of a written determination that the subject site is not continuously maintained in
accordance with the provisions of Section 1 herein. Such a determination may be appealed to the
Board within 30 days of issuance.
Section 3.
Severability. Should any section, clause, sentence or phrase of this
resolution be found to be unconstitutional or is otherwise held invalid by any court of competent
jurisdiction, such invalidity shall not affect the validity of any remaining provisions herein.
Section 4.

This resolution shall be effective from and after its adoption.

PASSED by the Board of Zoning Appeals of the City of Derby, Kansas this 1st day of July,
2021, and SIGNED by the Chairman.

Jessica Rhein, Chairperson
Attest:

Scott Knebel, Secretary

3

Page 23 of 23

